
 
 
 
Consultation on improving surface water drainage 
Water UK response – Summary messages 
 
 
Part 2: Surface water management plans 
 

·  Under the Water Industry Act 1991: 
o sewerage undertakers have a general duty to provide, maintain 

and operate systems of public sewers and works for the purpose 
of draining their areas – enforceable only by Ofwat, with 
ministerial responsibility being with Defra 

o to which owners and occupiers of buildings have a right to 
connect. 

 
·  Drainage is not the same as flood protection. Sewers are for drainage, 

not for flood protection. Companies have very limited control over 
volume and content of material entering the sewer, particularly during 
flooding (when householders can add to the problem by lifting 
manhole covers to alleviate property flooding) 

 
·  The industry’s top priority is the prevention of internal property 

flooding and reducing surface flooding when the system is 
overwhelmed. In the current investment period, the industry is 
directing over £1 billion of investment towards reducing the risk of 
sewer flooding. 

 
·  Surface water for which water companies are currently responsible is 

“the run off of rainwater from roofs and any paved ground surface 
within the boundary of premises.” 

 
·  The currently accepted definition of “effectually draining” is 

protecting properties from the risk of being flooded internally due to 
the hydraulic overloading of sewers more than once in ten years and 
designing new sewers to deal with the flows expected to be generated 
by rainfall events expected to occur once in thirty years.  
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·  There is clearly a need for new arrangements to manage surface water 
to minimise its impact on the sewerage system and on consumers and 
their property 

 
·  This does not mean creating new or additional bodies, but instead 

bringing together the multiplicity of bodies with unrelated 
responsibilities for flooding and drainage, and the reduction in and 
rationalisation of their functions by means of legislation.  Currently 
responsibilities are divided between:  DCLG, DEFRA, Regional 
Planning Boards, the Environment Agency and its Regional Flood 
Protection Committees, Internal Drainage Boards, local authorities in 
their capacity as Local Planning Authorities, Highway Authorities, 
Land Drainage Authorities and Building Authorities, and Sewerage 
Undertakers. 

 
·  Water UK agrees that Surface Water Management Plans provide a 

vehicle to achieve the aims set out in the consultation.   
 

·  Water UK believes that SWMPs are the right tool to achieve the aims 
set out but they need to encompass a rationalisation of responsibilities, 
to relate to other plans and frameworks, and be carefully defined and 
implemented. They could help to identify and manage flood risks of 
the kind where knowledge is currently limited, i.e. future floods with 
low probability but high impact 

 
·  Production of plans should be mandatory and coordinated by a single 

body, most likely the key local authority in the area, which would 
have responsibility for monitoring outputs and actions. The 
Environment Agency should have a strategic overview of all plans 
and ensure they were prioritised effectively and completed and carried 
out to a consistent standard. 

 
 
Part 3: Sustainable Drainage Systems (SUDS) 
 

·  With changing weather patterns and periods of more intense rainfall 
coupled with growing population and the increase in housing and 
commercial development, we are starting to see two serious impacts  – 
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increased flooding of property and more diffuse pollution of 
watercourses 

 
·  Sewerage undertakers cannot redesign and “up-size” existing sewers 

to cope with the increase in surface water run-off expected from the 
combination of changing weather patterns and increasing higher-
density urban development.  The disruption and carbon footprint of 
the necessary construction works would be uneconomic and 
unacceptable. 

 
·  The solution for new developments is to use more sustainable, more 

natural methods, i.e. ones that mimic the natural processes and keep 
surface water out of the sewers – routing it overland, separate from 
the foul sewer system.  Looking forward - future development should 
aim to be ‘drainage neutral’ 

 
·  Sustainable drainage systems (SUDS) can be used to provide surface 

water treatment and slow down surface water flow into the drainage 
systems. SUDS can ensure there is no increase in downstream flood 
risk and help manage surface water run-off - thereby reducing the 
impact of urbanisation on flooding and pollution. They are part of the 
solution to urban flooding but they are not flood defences.    

 
·  However, as this consultation explains there is still a lack of provision 

for the implementation of SUDS technologies within existing 
legislation and this has been a major barrier to their take up. Water 
UK believes there are several key issues to resolve: 

o Addressing the funding issues for SUDS 
o Who should be responsible for SUDS – and this may vary with 

they type of feature – householder, local authority, sewerage 
undertaker, Environment Agency? 

o Design standards and the right to refuse a design 
o Removal of the automatic right of connection of surface water 

drainage to the public sewer network (section 106 of the Water 
Industry Act 1991) 

o Rights of sewerage undertakers to discharge overflows from 
SUDS to private watercourses  

o Health and safety issues of open water features that could be 
owned by private companies in residential areas 
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o Potential future obligations for additional treatment for SUDS 
discharges to meet obligations under the Water Framework 
Directive. 

o Long term costs and liabilities of SUDS ownership 
 
 
Part 4:  Drainage of surface water to the public sewerage system – review 
of Section 106 of the Water Industry Act 1991 
 

·  The automatic right of connection of surface water drainage 
contributes towards a range of flooding, environmental and other 
problems: 

o the overloading of the public sewer or the sewerage system and 
the consequential overflowing of its contents and the flooding 
of adjoining property or land; 

o the overloading of any sewage treatment works forming part of 
or connected with the system, so adversely affecting that 
work’s capacity to treat or dispose of sewage in compliance 
with any statutory requirement or consent; 

o increased flows in and resulting overflows and discharges from 
combined foul and surface water sewers which may have 
adverse effects on the aquatic environment; 

o the pollution of inland waters, the flooding of property or land, 
or the impairment of river or drainage systems. 

 
·  The issues surrounding the automatic right of connection under 

Section 106 are real and we believe that they contribute towards sewer 
flooding of properties. The industry fought hard for the current £1bn 
investment in current AMP programme to reduce sewer flooding, in 
addition to using shareholder money to achieve this.  

 
·  In order to ensure that this investment is effective and to prevent the 

perpetuation of the current problems, the automatic right of 
connection of surface water to foul or combined sewers should be 
abolished.  

 
·  Water UK believes legislative change would be required. It is unlikely 

that guidance alone would have sufficient weight to make the step 
change required.  
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Appendix 
Consultation on improving surface water drainage 
Water UK response to specific questions 
 
Part 2: Surface water management plans 
 
General points 
 

·  Under the Water Industry Act 1991: 
 

·  sewerage undertakers have a general duty to provide, 
maintain and operate systems of public sewers and works for 
the purpose of draining their areas – enforceable only by 
Ofwat, with ministerial responsibility being with DEFRA 

·  to which owners and occupiers of buildings have a right to 
connect. 

 
·  Drainage is not the same as flood protection. Sewers are for drainage, 

not for flood protection. Companies have very limited control over 
volume and content of material entering the sewer, particularly during 
flooding (when householders can add to the problem by lifting 
manhole covers to alleviate property flooding) 

 
·  The industry’s top priority is the prevention of internal property 

flooding and reducing surface flooding when the system is 
overwhelmed. In the current investment period, the industry is 
directing over £1 billion of investment towards reducing the risk of 
sewer flooding. 

 
·  A “sewer” is defined as a pipeline which drains foul and surface water 

from two or more separately occupied buildings and their boundaries 
 

·  Surface water for which water companies are currently responsible is 
“the run off of rainwater from roofs and any paved ground surface 
within the boundary of premises.” 

 



 6 

·  The currently accepted definition of “effectually draining” is 
protecting properties from the risk of being flooded internally due to 
the hydraulic overloading of sewers more than once in ten years and 
designing new sewers to deal with the flows expected to be generated 
by rainfall events expected to occur once in thirty years.  

 
·  There is clearly a need for new arrangements to manage surface water 

to minimise its impact on the sewerage system and on consumers and 
their property 

·  This does not mean creating new or additional bodies, but instead 
rationalizing legislation and bringing the various bodies and 
responsibilities together 

 
What is the industry doing? 
 

·  The Government, along with UK Water Industry Research (UKWIR), 
is spending £2 million on 15 integrated urban drainage pilot studies 
around the country to test new approaches to reduce the risk of urban 
drainage flooding. The pilots are intended to clarify responsibilities 
for urban drainage management and are due to complete in spring 
2008. 

 
·  An UKWIR project 21st Century Sewer Design, is examining ‘the 

future of sewerage systems by setting out a vision for sustainable UK 
sewerage for 2080’. This may include ‘closed loop’  systems (where 
treatment is as close to the source as possible), disconnection of 
impervious areas, more water re-use and better conveyance as well as 
new technology such as low flush WCs, black water separation and 
urine separation systems. 

 
·  There are also a number of ongoing projects relating to climate 

change, including an assessment of the impacts on the industry and 
potential responses up to 2100. 

 
·  All companies have recently produced Strategic Direction Statements, 

setting out priorities and direction for the next 25 years. All 
companies have considered the need to plan for and manage increased 
flood risk, primarily as a result of climate change and land use 
changes. Companies also recognise the need to work with others to 
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address these risks, to encourage demand-side solutions and to 
promote more sustainable solutions across the drainage network.  

 
Specific questions 
 
1 Are Surface Water Management Plans the right solution to co-

ordinate surface water drainage?  How do they fit with current 
responsibilities?  How else might a strategic approach to surface 
water flood risk management be achieved? 

 
SWMPs are the right tool but they need a rationalisation of 
responsibilities, to relate to other plans and frameworks, and be 
carefully defined and implemented. They could help to identify and 
manage flood risks of the kind where knowledge is currently limited, 
i.e. future floods with low probability but high impact. 

 
The closest links are with strategic flood risk assessments. These 
should be carried out first, with SWMPs following on.  

 
2 Could the principles set out in Surface Water Management Plans be 

delivered through a voluntary arrangement?  Or should producing 
such plans be a requirement in critical drainage areas? 

 
We think it should be a requirement covering all areas. The summary 
below highlights the very complex set of legal responsibilities for 
drainage of water (in England and Wales): 

 
·  Under the Building Act 1984 and the Building Regulations 2000, 

local authorities have powers to require the satisfactory drainage of 
buildings by their owners – with ministerial responsibility being with 
Communities and Local Government (CLG). 

 
·  Under the Water Industry Act 1991 (the Act) sewerage undertakers 

have a general duty to provide, maintain and operate systems of public 
sewers and works for the purpose of draining their areas. This is 
enforceable only by Ofwat, with ministerial responsibility being with 
Defra. Under Section 106 of the Act owners and occupiers of 
buildings have an automatic right to connect to the sewer system. 
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·  Under the Highways Act 1980, highway authorities have 
responsibilities for the drainage of highways – with ministerial 
responsibility being with the Department of Transport (DoT). 

 
·  Under Part IV of the Water Resources Act 1991 and the Land 

Drainage Act 1991, powers to protect land and property from 
inundation by water is divided between the Environment Agency, 
Internal Drainage Boards and local authorities – with ministerial 
responsibility being with Defra. 

 
·  Under the Town & Country Planning Act 1990, planning authorities 

may impose conditions and enter into agreements relating to the 
drainage of developments – with ministerial responsibility being with 
CLG. 

 
Sewerage undertakers are only responsible for drainage from customers’ 
properties, not surface water in general. Many sewers are still in private 
ownership and not the responsibility of the sewerage undertakers. Other 
responsibilities lie with the environmental agencies and local authorities 
as well as highway authorities, land owners and, in rural areas, internal 
drainage boards (Figure 1).  
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Figure 1 – Responsibility for components of urban drainage 
 

This is clearly overly complex. In the event of a flood householders 
and businesses are not concerned with whose water it is, but with 
getting the water away and minimising future risks. 
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The water industry cannot deal with the impact of flooding of 
sewerage and waste water services on its own and will therefore need 
to work with other stakeholders to resolve issues associated with 
sewers, drainage and flooding. 

 
3 If the principles of Surface Water Management Plans were a 

voluntary code of practice, how could we ensure that drainage 
stakeholders engage in the process? 

 
The water industry would play a full part in a voluntary code of 
practice, but we think that plans, responsibilities and actions should be 
covered by statutory obligations which are clearly funded. 

 
4 If production of Surface Water Management Plans was required in 

critical drainage areas, what would be the best way to ensure this 
took place? 

 
Production of plans should be mandatory and coordinated by a single 
body, most likely the key local authority in the area, which would 
have responsibility for monitoring outputs and actions. The 
Environment Agency would have a strategic overview of all plans and 
ensure they were  prioritised effectively and completed and carried out 
to a consistent standard. 

  
There is an argument as to whether SWMPs should be voluntary for 
non-critical drainage areas , at least initially . 

 
5 Do you think that local authorities are the appropriate body to take 

the lead of producing a Surface Water Management Plan? 
 

Yes, as long as they are properly resourced to do so, and the EA has a 
strategic overview of all plans in the country. 

 
Responsibility for producing and owning the plan has to be with LAs, 
since most of the outcomes are linked with existing LA roles, e.g. 
spatial planning, civil contingency. It would then be up to LAs and 
other operating authorities, including sewerage undertakers, to 
implement and deliver the plan.  However, consideration needs to be 
given to how the boundaries of plans, which should be based on 
catchments, align with those of local authority areas.  
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6 Do local authorities have the appropriate levers to bring about 

effective participation in preparing Surface Water Management Plans 
by stakeholders?  What more might be required to give local 
authorities a central role in co-ordinating surface water drainage? 

 
Not at present. It would be important to clearly define the scope of an 
authority’s role and ensure it has sufficient technical capacity and 
funding to deliver what is required, particularly where priorities may 
vary amongst stakeholders. 

 
7 In two-tier authorities what should be the respective roles of district 

councils and county councils in developing and implementing Surface 
Water Management Plans? 

 
The district council would in most cases have the bigger role although 
in some areas there may be the need for county council involvement. 

 
8 What role do you see water companies playing in the Surface Water 

Management Plan process?  What would need to change in order for 
them play their part in producing and implementing a Surface Water 
Management Plan?  

 
Water companies are key stakeholders and should be responsible for 
foul drainage and combined sewers, but not all surface water drainage. 
In addition, water companies generally know where sewer flows will 
go within the sewerage system, but have less knowledge about 
overland flows and where sewerage flows discharge to. Modelling of 
overland flows and data provision is one area where better 
coordination is feasible and could help predict future flooding. Water 
companies could play a role in helping to deliver the information and 
mapping required. 

 
9 Do you agree that the Environment Agency would be well placed to 

play an advisory and/or regulatory role in producing and 
implementing Surface Water Management Plans?  Are existing 
powers and duties sufficient to achieve this role?  Are there other 
organisations that could provide the quality assurance role?  
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We think the EA would be best placed to play this role as they can 
consider the correct spatial level i.e. river basin or whole catchment, 
as well as ensuring consistency across the whole country. However, 
the EA should adhere to economic principles in developing SWMPs 
and clearly demonstrate how action would benefit society. 

 
10 Should Internal Drainage Boards assume active leadership in 

producing Surface Water Management Plans in areas where they 
have an interest?  What would be the main opportunities and barriers 
to such an approach?  

 
IDBs should be a key stakeholder, but not in a leadership role. IDBs 
have a narrow field of expertise that is already covered by other 
organisations, there are resources issues and there are many parts of 
the country that are not covered by IDBs that would need to be 
considered. 

 
11 Do you have any specific comments on the role that other operating 

authorities could play in Surface Water Management Plans?  Where 
are synergies with existing responsibilities?  What about the barriers? 

 
It is important to streamline existing roles and responsibilities and to 
share data, particularly where other organisations (water companies, 
British Waterways, etc) have assets or contribute to pollution or 
drainage problems in that catchment. 
 
There are potential synergies with drainage area plans produced by 
sewerage undertakers and with the spatial planning and development 
role of LAs that will influence the routing of overland surface water 
flows. 

 
12 Do you think that the costs and benefits outlines in the Impact 

Assessment (Annex B) are reasonable estimates?  Do you have further 
information to help refine the estimates?  

 
We do not think these are reasonable estimates and the costs assumed 
would lead to inadequate plans. 

 
Comparing costs of producing SWMP’s to those of the Defra Pilots is 
misleading.  None of the pilots have as yet produced a completed plan 
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in the format that would be required in future, plus a number of the 
stakeholders involved in the pilots having given their time free to help 
inform and move the process forward.  

 
The assumptions about the amount of modelling required and the 
resource required to carry it out have been also underestimated. This 
work is very complex and time consuming and the £100k assumed 
appears to significantly underestimate the cost which would be 
involved. 

 
SWMP’s are required for all areas, although they should be targeted at 
and completed for the most critical areas first. The 
outputs/recommendations from the SWMP should be mandatory, 
although the timing of the implementation of the work will need to 
take account of individual stakeholders’ ability to fund the work 
required.  

 
The timescale for the policy to be reviewed is too long and should be 
set at 5 years. 

 
13 To what extent can spatial planning resolve surface water flooding 

problems?  Can it adequately address existing problems as well as 
emerging issues from new development?  

 
Spatial planning plays a key role in surface water flooding. It is 
imperative that the existing planning system is strengthened to ensure 
the compulsory use of SUDS and that we minimize the amount of 
surface water entering the sewerage system and reduce the amount of 
surface water run-off through source control, e.g. 
 

a. Provide permeable, rather than hard surfaces – includes porous 
pavements and ‘green roofs’ 

b. Discharge surface water to filter drains, infiltration trenches, 
ditches (swales) upstream of the  surface water sewer 

c. Remove the automatic right of connection 
d. Provide Sustainable Drainage Systems (SUDS), i.e. basins and 

ponds for storage / attenuation / percolation-infiltration – and 
basic treatment. 

e. Improved collection and reuse of roof water – water butts, 
underground storage 
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f. Remove roof and yard run-off from surface water sewers and 
discharge to on-site soakaways 

 
Contrary to this is public’s desire in crowded urban areas to pave over 
front gardens for parking, creating more hard surfaces and more run-
off. Similarly, increasing number of patios and conservatories increase 
run off volumes and flow rates. 

 
However, spatial planning only deals with new-build and not with the 
issue of existing development. Stronger controls and enforcement for 
existing development is needed in parallel. 

 
14 What else might a Surface Water Management Plan include?  What 

technical barriers still need to be overcome?   
 

The SWMP must identify the most holistic and sustainable option to the 
management and operation of the entire urban drainage system. They 
should focus on strategic risk where many properties may be affected, 
and on complex issues (both small and large) which affect more than one 
responsible body, and hence require concerted action, e.g. failure of a 
strategic pumping station (or its power supply). They should also include 
 
·  Local topography and the way in which modifications could cause, or 

alleviate, flooding. For example traffic management schemes have 
been cited as a cause of flooding.  

 
·  Maintenance of above-ground flood routes. 

 
·  Modelling of the impact of infrequent rainfall (1:100 or even 1:200) 

for both the underground piped system, and the overland system, so 
that the location and impact of risk areas can be identified, and 
contingency plans prepared for high risk areas. 

 
·  How the water quality of urban surface water discharges to the 

environment should be improved. 
 

·  An economic assessment of costs and benefits. 
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·  Measures for implementing emergency arrangements (e.g. barriers, 
road closures, flood warnings, flood action plans, contact details). 

 
·  Details of key assets owned by all stakeholders, along with their 

purpose. 
 

·  Links, complementarities and consistency with other relevant 
legislation, e.g. Water Framework Directive 

 
·  A prioritised list of actions, including: 

 
·  Flood alleviation schemes, including recommendations on how 

complex multi-agency problems can be resolved 
·  Planning recommendations 
·  Contingency plans 
·  Advice for flood prone areas on how to limit flood damage 
·  Management and protection of above-ground flow routes, and 

flood storage areas. 
·  Protection of critical infrastructure in flood risk areas, e.g. 

hospitals, water supply installations, electricity supply 
installations, major transport routes. 

 
15 Should Surface Water Management Plans be the mechanism for 

delivering the Flood Risk Management Plans required by the EC 
Floods Directive (for surface water)? 

 
Yes, SWMPs will mean that all plans relating to flooding are in place 
and we do not need anything further to comply with the Flooding 
Directive. Reducing flooding risk should be the priority – not creating 
and preparing further plans. 

 
16 How best should the costs of producing Surface Water Management 

Plans be distributed among the key stakeholders?  Are there 
alternative funding options that could be pursued?  

 
The ideal route  for recovery of costs to implement plans  would be to 
allocate costs economically according to contribution to the problem 
being addressed (the polluter pays and cost recovery principles), i.e. 
based on the volume of water discharged. 
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The costs to the EA and local authorities  of producing the 
plans should be based on and recovered through existing public 
funding routes. 

 
17 How should implementation of the Surface Water Management Plan 

be monitored? Should there be some degree of scrutiny in the 
process? 

 
The EA would be best placed to scrutinise plans and determine 
relative priorities for SWMP’s, according to robust and agreed 
economic principles. However, given that water companies will have 
a significant role in the provision of data for a SWMP, it is vital that 
they and other key stakeholders are involved in the process of 
determining the principles underlying the production of a SWMP, and 
the data to be provided. This has not happened with SFRA’s where 
there appears to have been little or no engagement between the EA 
and water companies as to what data is required, and how the 
provision of data will be funded. 

 
 
18 How might we ensure that such drainage partnerships are sustained? 
 

There should be a statutory requirement to sustain partnerships. It will 
probably take in the order of 5 years to produce SWMPs for all areas 
in the first instance, following which the SWMP’s should be updated 
on a continuous basis with a subsequent major review every 5 years.    

 
 
Part 3: Sustainable Drainage Systems (SUDS) 
 
Water UK statement 
 
With changing weather patterns and periods of more intense rainfall coupled 
with growing population and the increase in housing and commercial 
development, we’re starting to see two serious impacts  – increased flooding 
of property and more diffuse pollution of our watercourses 
 
Sewerage undertakers cannot redesign and “up-size” existing sewers to cope 
with the increase in surface water run-off expected from the combination of 
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changing weather patterns and increasing higher-density urban development.  
The disruption and carbon footprint of the necessary construction works 
would be uneconomic and unacceptable.  The solution for new 
developments is to use more sustainable, more natural methods, i.e. ones that 
mimic the natural processes and keep surface water out of the sewers – 
routing it overland, separate from the foul sewer system.  Looking forward - 
future development should aim to be ‘drainage neutral’ 
 
Sustainable drainage systems (SUDS) can be used to provide surface water 
treatment and slow down surface water flow into the drainage systems. 
SUDS can ensure there is no increase in downstream flood risk and help 
manage surface water run-off - thereby reducing the impact of urbanisation 
on flooding and pollution. They are part of the solution to urban flooding but 
they are not flood defences.    
 
However, as this consultation explains there is still a lack of provision for 
the implementation of SUDS technologies within existing legislation and 
this has been a major barrier to their take up. Water UK believes there are 
several key issues to resolve: 
 

·  Addressing the funding issues for SUDS. 
 
·  Who should be responsible for SUDS – and this may vary with they 

type of feature – householder, local authority, sewerage undertaker, 
Environment Agency? 

 
·  Design standards and the right to refuse a design. 
·  Removal of the automatic right of connection of surface water 

drainage to the public sewer network (section 106 of the Water 
Industry Act 1991). 

 
·  Rights of sewerage undertakers to discharge overflows from SUDS to 

private watercourses. 
 

·  Health and safety issues of open water features that could be owned 
by private companies in residential areas. 

 
·  Potential future obligations for additional treatment for SUDS 

discharges to meet obligations under the Water Framework Directive. 
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·  Long term costs and liabilities of SUDS ownership 

 
Specific questions 
 
19 Do you have any comments on the costs and benefits identified in the 

Partial Impact Assessment?   
 

The calculations seem to assume that in all cases the annual 
maintenance will be borne by the adopting authority. However, where 
LAs adopt SUDS, maintenance can be funded through a commuted 
sum. Whilst the calculation of this may be uncertain at present, it 
allows a significant proportion of costs to be covered by the 
developer, and recovered through land or property values. The option 
of a commuted sum is not available to water and sewerage companies 
under current legislation. 

 
20 Do you agree that the property owner should be responsible for the 

property-level SUDS features?  If you have answered ‘no’, please 
provide reasons and indicate who you think should bear such 
responsibility. 

 
The range of SUDS features is extensive, from green roofs or 
soakaways to individual homes to porous paving for supermarket or 
local authority car parks to detention / retention ponds for privately 
managed commercial parks.  In all such cases it should be the 
property owner who retains responsibility for the ongoing 
maintenance of these SUDS features 

 
It is unlikely to be cost-effective for third party organisations (as set 
out in the consultation) to become involved in the maintenance of 
individual SUDS features serving a single property or privately owned 
site.  Getting permission to enter private property for maintenance 
would be a specific problem. 

 
21 Do you have any comments on mechanisms by which property-level 

SUDS features can be efficiently regulated so that they remain 
effective? 
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This is likely to require a combination of measures depending on the 
SUDS feature and the owner.   

 
Design and installation of property level SUDs features could be 
partially regulated through the building regulation function of the LA 
or by the development of some sort of “MOT” certificate for SUDS 
systems on a regular basis.  These options would however, require 
considerable resource to properly implement. 

 
For households, especially if developments are to remain drainage 
neutral, there should be an education / awareness campaign. The new 
property owner should be provided with an information pack 
explaining the drainage features of the property.  (This could even be 
combined with information setting out the water efficiency measures 
incorporated within their property – the new householder is unlikely 
to know much about either) 

 
Water UK supports the proposed change to Permitted Development 
Rights, which would allow householders and others to install porous 
paving but would require planning permission for impermeable 
surfacing. 

 
22 Do you agree that the options in Annex A should be discarded in 

favour of the three options set out?  If you have answered ‘no’ please 
list in order of preference those options within Annex A that you feel 
should continue to be evaluated and, if possible, provide reasons. 

 
Yes.  Responsibility for surface water drainage is already complex 
and shared between a large number of organisations. Setting up any 
new bodies would increase the number of interfaces, and potentially 
undermine moves towards a policy of integrated urban drainage.  

 
However, SUDS do not preclude wholly underground pipe/storage 
solutions, or a split between above and below ground systems.  So 
there should not be a requirement for one single body responsible for 
all types of SUDS features. There are different types of SUDS, as set 
out previously, e.g. property level SUDS would be the responsibility 
of householders and highway linked SUDS would likely remain the 
responsibility of the Highways Agency. 
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23 Do you consider that local authorities are the most appropriate party 
to take responsibility for adoption and management of SUDS?  Please 
give your reasons. 

 
If a single organisation is to be made responsible for adoption and 
management of SUDS then local authorities are best placed to take up 
this role. The consultation puts forward a number of good reasons 
why LAs could take responsibility for SUDS, e.g. land use planning 
role, role in managing open spaces and wider responsibilities for local 
sustainability issues. 

 
Where SUDS features are incorporated into public open space, e.g. 
detention basins and ponds or sacrificial amenity areas allowed to 
flood, there is a strong argument for LA ownership and management, 
since the features themselves will become part of the local 
community. 

 
LAs would also be well placed to maintain such features since the 
work would fit within their existing remit  

 
Water UK does not believe there would be any difficulties caused by 
the separate ownership of SUDS surface water features from piped 
surface water features, following the development of surface water 
management plans and once closer relationships between stakeholders 
are established. 

 
24 If this option were to be implemented, which tier of local authority do 

you feel is the most appropriate one to take on the responsibility for 
the adoption and management of SUDS in two-tier areas?  I.e. 
districts or counties? 

 
SUDS features on new housing development will inevitably become 
part of the local community.  The organisation closest to the local 
community is therefore the most appropriate, i.e. the local authority 

 
 
25 Would placing this responsibility on local authorities add to or 

detract from local authorities’ overall effectiveness in place-shaping 
and ensuring high quality service deliver in its area? 
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No response. 
 
26 To what extent do local authorities have in place the skills and 

capacity that are needed for this work, and over what period of time 
would it be realistic to gain these skills and capacity? 

 
It is likely that there will be a skill shortage irrespective of which 
organisation assumes responsibility in the future. This will take 2 to 5 
years to address. 

 
27 Do you consider that sewerage undertakers are the most appropriate 

party to take responsibility for adoption and management of SUDS?  
Please give your reasons. 

 
 

To answer this question it is important to clarify the different types of 
SUDS features.  Question 20 and our response indicate that the 
property owner should be responsible for property level SUDS 
features. 

 
Where SUDS features are incorporated into public open space, e.g. 
detention basins and ponds or sacrificial amenity areas allowed to 
flood, there is a strong argument for LA ownership and management, 
since the features themselves will become part of the local landscape 
and community.  LAs would also be well placed to maintain such 
features since the work would fit within their existing remit.  This is 
expanded in our response to Q23. 

  
However if 1) existing legislation was changed to amend the 
definition of ‘sewer’ to include these specific SUDS features in public 
open space, 2) clear build standards were defined that all such SUDS 
features had to meet and 3) appropriate funding mechanisms for such 
SUDS were agreed between sewerage undertakers and the economic 
regulator, Ofwat, then most sewerage undertakers would be willing to 
consider adoption and management of such SUDS. 

 
28 To what extent do sewerage undertakers have in place the skills and 

capacity that are needed for this work, and over what period of time 
would it be realistic for them to gain these skills and capacity? 
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Sewerage undertakers already have a structure in place with personnel 
who could technically vet and inspect SUDS but not the capacity. In 
the short term extra capacity could be ‘bought in’   

 
It is likely that there will be a skill shortage irrespective of which 
organisation assumes responsibility in the future. This will take 2 to 5 
years to address. 

 
29 Do you consider that new specialist drainage undertakings or 

companies are the most appropriate party to take on responsibility for 
the adoption and management of SUDS? 

 
No. this would add yet a further body to the already complex 
arrangements for the management of surface water, which has led to 
the poor coordination and ownership of issues and the  current ‘crisis’ 
in surface water drainage 

 
Water UK supports the interim conclusion of the Pitt Review (IC 17) 
that local authorities should lead on the management of surface water 
flooding and drainage at the local level with the support of all 
responsible organisations including the EA, water companies, internal 
drainage boards etc 

 
30 If such an approach were to be followed, please identify how you feel 

such an organisation might best be established and how it might be 
structured by selecting on of the models in paragraph 3.52 and 
providing further details of by stating ‘other’ and providing 
supporting details. 

 
Not applicable.  See previous answer to Q29 

 
31 Do you think it would be necessary to specify which configuration 

should apply or could this be determined area by area?  If so, by 
whom? 

 
Not applicable.  See previous answer to Q29 

 
32 Do you think that it would be a satisfactory outcome if there were to 

be different organisations with the responsibility for the adoption and 
management of SUDS in different areas? 
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Looking forward, with the development of Surface Water 
Management Plans by local authorities and with appropriate 
legislation and funding mechanisms in place, there is no reason why 
different organisations – local authorities, sewerage undertakers or 
property owners – cannot have the responsibility for adoption and 
maintenance. 
 
However, we do not believe it is practicable to rely on locally agreed 
solutions and some form of partnership working. In order to ensure 
effectiveness a legally binding agreement would be required with 
appropriate sanctions.  This is also likely to be required for water 
companies to secure funding for operation and maintenance through 
the Ofwat Periodic Review process. 
 
We believe the same approach would therefore need to be applied 
across the country, rather than have an ad hoc arrangement of 
different responsibilities in different places. 

 
33 Do you consider that it would be effective and workable for there to 

be locally agreed solutions (with an identified default organisation) 
for the organisation most appropriate to take on responsibility for the 
adoption and management of SUDS?  

 
No.  See previous answer 

 
34 What are your comments and views on the above good practice 

principles and their role in ensuring that SUDS can be implemented 
in redevelopment schemes and can contribute effectively to making 
existing sewerage systems more sustainable? 

 
Water UK supports these high levels principles, especially: 
·  Surface water being drained and managed separately from foul water 
·  Source control measures being implemented and maintained within 

new developments – with the aim of drainage neutral development 
·  SUDS – the normal means of surface water drainage in new 

developments, taking into account the location and ground conditions 
of the site 

·  Whilst it is logical to discharge highway drainage as well as run- off 
from private properties into the development SUDS, there is no 
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mechanism for sewerage undertaker to recover the costs incurred for 
the service from highway authorities.  There is both a hidden 
maintenance cost and a diffuse pollution issue.  This would need 
addressing where sewerage undertakers adopted SUDS features. 

·  Achieving the objectives set under the Water Framework Directive.   
Note this could require discharges from SUDS features to 
watercourses to achieve certain water quality standards 

·  Ownership and responsibility for maintenance of every element of 
surface water drainage systems to be made clear.   

 
Specific comments on the principles set out in the document are: 
 
3.57.i   should read “…where cost beneficial.” Not where possible 
3.57.iv  SUDS should be made mandatory, bearing in mind that a 

traditional drainage system can be deemed to be a SUDS if it is 
the most sustainable way of draining that area. 

3.57.v Polluter pays principles should be applied equally to runoff 
from the highway system as it is to other discharges. 

3.57.viii “Quality” Consenting of SW discharges will have major 
implications if it is implemented. Greenfield runoff should be 
made the maximum allowable discharge rate. 

3.57.xi The costs should be met by the stakeholder that owns the SUDS 
assets. Where that funding comes from is different matter. 

 
35 Are there any other principles you feel might usefully be applied? 
 

The principles set out in CIRIA’s ‘Designing for Exceedance 
Guidance should be included, so that when the design standard for the 
SUDS is exceeded it fails safely (i.e. avoids flooding of properties and 
infrastructure). 

 
36 Do you feel that the principles should be provided as good practice 

guidance or should they have stronger status?  If you feel the latter 
please indicate how you feel this might ideally be achieved. 
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These principles should be more than good practice guidance.  The 
water industry was instrumental in developing the interim Code of 
Practice1 with the National SUDS Working Group2.  
 
However there has not been an increase in the number of SUDS being 
put forward since the publication of the interim code in 2004.   
Incorporation of the principle and requirements in legislation is 
therefore required. 

 
37 How important is it that the responsibilities for the adoption and 

management of SUDS should rest with the same organisation to which 
the reasonability for Surface Water Management Plans is allocated 
and why? 

 
With the development of Surface Water Management Plans and the 
proposed partnership between stakeholders involved in surface water 
management, it should not be material whether the same organisation 
is responsible for SWMPs and for SUDS. 

 
38 To what extent do you consider that each of the options proposed and 

SUDS techniques in general could impede new development or the 
amount of development that could be accommodated within a given 
area? 

 
Certain types of SUDS require more land than others and it is up to 
the developer to determine the most appropriate mix for their 
development. However, there may be a need to specify minimum 
standards if we are to make the required impact upon flood risk. 

 
39 Are there any forms of development that might need to have some 

flexibility over whether all elements of SUDS (both source control and 
public SUDS) are employed in the surface water infrastructure?  If so, 
what criteria could be used to judge such situations and how should 
the adverse environmental impacts of new developments without 
SUDS be mitigated? 

 

                                                 
1 “Interim Code of Practice for Sustainable Drainage Systems”, National SUDS Working Group, 2004 - 
www.ciria.org/suds 
2 National SUDS Working Group includes – CLG, Defra, DoT, Welsh Assembly Government, Ofwat, 
CIRIA, HBF, LGA, Natural England, EA, Planning Officers’ Society, County Surveyors’ Society 
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There is a conflict between provision of SUDS facilities and 
development pressure on some sites. Many of the smaller densely 
developed sites do not lend themselves to any form of SUDS other 
than individual property level facilities. Most forms of storage, either 
above or below ground require space for construction and ongoing 
maintenance so could impede new development. 

 
40 What legislative issues would need to be resolved to facilitate the 

wider update of SUDS? 
 

If sewerage undertaker were to adopt SUDS, then following issues would 
need to be resolved: 
 
·  Sewerage undertakers are generally constrained to adopting only pipe 

systems that have a proper outfall and fall within the legal definition 
of a “sewer” (as defined in the Water Industry Act 1991). In addition, 
sewerage undertakers do not have a duty to accept flows from land 
drainage. 

 
·  The right to refuse a design (cf Sewers for Adoption) that is not 

appropriate 
 

·  Removal of the automatic right to connect surface water discharges to 
the sewerage system (S106 of WIA1991)  [see Part 4 response] 

 
·  Restoration of the right of sewerage undertakers to discharge to 

watercourses [see below] 
 

·  an amendment to S116 (power to close or restrict the use of a sewer) 
so that sewers can be designated as ‘foul-only’ where there is no 
surface water sewer 

 
·  WaSC powers to require the removal of misconnections to surface 

water sewers. 
 

Further comments on Right to Discharge into Watercourses 
 
Highway authorities already have statutory powers to discharge surface 
water run-off from highways into private watercourses and canals. It is 
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essential that whoever is responsible for the ownership of SUDS features 
in the future should have similar statutory powers to discharge into 
private watercourses and canals. 

 
Currently, sewerage undertakers have no rights to discharge surface 
water to private watercourses. The current statutory position is highly 
unsatisfactory. Whilst sewerage undertakers can compulsorily construct 
new sewers through private land to a watercourse having given the 
requisite three months notice they cannot discharge out of the end of 
those sewers into an available watercourse without consent. Procuring 
such a consent is often time consuming and expensive. 
 
Whoever is responsible for the ownership of surface water drainage 
systems in the future will in many cases need to be able to discharge 
some or all of the surface water collected, either during the normal 
operation of the system or in storm conditions. 
 
Sewerage undertakers existing statutory rights to lay pipes under notice 
should therefore be extended to include the right to discharge subject to 
the payment of proper compensation for any loss or damage caused. 

 
There are other issues related to SUDS features around: 
 
·  Health and safety implications associated with open water features 

that would be owned by private companies in urban / residential areas 
– assuming that as part of the local amenity provision, these would not 
be securely fenced. 

·  Need to indemnify sewerage undertaker owning SUDS features from 
downstream flooding if watercourse not maintained. 

·  Disposal of controlled waste from maintenance of SUDS 
·  Many techniques are relatively new and the long term costs of 

maintenance are not well understood. 
 
The issue of sediment from SUDS (ponds, detention basins etc) potentially 
being classified a “toxic waste” needs to be resolved to ensure that future 
maintenance can be carried out at reasonable cost. 
 
Further comment on Right to Discharge into Watercourses: 
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Highway authorities have statutory powers to discharge surface water 
run-off from highways into private watercourses and canals. It is 
essential that whoever is responsible for the ownership of surface 
water drainage systems in the future should have similar statutory 
powers to discharge into private watercourses and canals. WaSCs had 
similar powers prior to the 1991 Act. The act needs to be amended to 
restore these rights. 
 
Currently, sewerage undertakers have no rights to discharge surface 
water to private watercourses. The current statutory position is highly 
unsatisfactory. Whilst sewerage undertakers can compulsorily 
construct new sewers through private land to a watercourse having 
given the requisite three months notice they cannot discharge out of 
the end of those sewers into an available watercourse without consent. 
Procuring such a consent is often time consuming and expensive.  
 
Whoever is responsible for the ownership of surface water drainage 
systems in the future will in many cases need to be able to discharge 
some or all of the surface water collected, either during the normal 
operation of the system or in storm conditions. Sewerage undertakers 
existing statutory rights to lay pipes under notice should therefore be 
extended to include the right to discharge subject to the payment of 
proper compensation for any loss or damage caused. The right to 
discharge should be restored. The industry is not necessarily asking 
for new powers. 

 
Part 4:  Drainage of surface water to the public sewerage system – review 
of Section 106 of the Water Industry Act 1991 
 
Background: 
 
Section 106 of the Water Industry Act 1991 gives the owners and occupiers 
of premises, and the owners of private sewers, the right to connect their 
premises and sewers to the public sewers of the sewerage undertakers. 
Where there are both public foul and surface water sewers available, the 
effluent must be drained to the appropriate sewer. In the unlikely event that 
there is only a surface water sewer, discharging direct to the environment, it 
would be unlawful to discharge foul water to this sewer. 
 
Specific questions: 
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41 Do you agree that the ability automatically to connect surface water 

drainage from premises under section 106 of the Water Industry Act 
1991 should be amended? If you do not, please give your reasons. 

 
Yes, because it contributes towards a range of flooding, environmental 
and other problems: 
 
·  the overloading of the public sewer or the sewerage system of which it 

forms part, and the consequential overflowing of its contents and the 
flooding of adjoining property or land; 

·  the overloading of any sewage disposal works forming part of or 
connected with the system, so adversely affecting such work’s 
capacity to treat or dispose of sewage in compliance with any 
statutory requirement or consent applicable to it; 

·  increased flows in and resulting overflows and discharges from 
combined foul and surface water sewers which may have adverse 
effects on the aquatic environment; 

·  the pollution of inland waters, the flooding of property or land, or the 
impairment of river or drainage systems. 

 
42 How realistic do you consider this option to be? Please give reasons 

for your answer and any alternative option you think should be 
considered. 

 
The issues surrounding the automatic “right of connection” under 
Section 106 are real and we believe that they contribute towards sewer 
flooding of properties. The industry fought hard for the current £1bn 
investment to reduce sewer flooding and has also used shareholder 
money. In order to ensure that this investment is effective the 
automatic right of connection of surface water to foul or combined 
sewers should be abolished.  
 
How feasible is this option? This is not likely to be feasible in all 
areas. Some flexibility will be required, but WaSC’s need additional 
powers to ensure that connections are controlled, and if downstream 
sewer upsizing is required it is properly funded by the developer. 
 
A common problem exists in rural areas, where sewers were designed 
and built only for foul flows. Present legislation does not allow a 
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WaSC to refuse (or disconnect) a surface water connection if there is 
no alternative surface water sewer. It is important for WaSC’s to be 
able to designate certain sewers as ‘foul-only’ so that surface water 
connections can be prohibited in all circumstances. This could be 
achieved by an amendment to S116. It should be an offence to 
connect surface water to a designated foul-only sewer. 
 
Powers to require unlawful connections to be removed would also be 
required. The power to designate as ‘foul-only’ would also be used for 
new development where all surface water is dealt with by SUDS, such 
that there is no surface water sewer. It would also assist in the design 
of S101a schemes where there is confusion over the need or otherwise 
to include for surface water drainage in the design. 

 
 
43 Do you consider that having a conditional ability to connect is more 

appropriate than option 1? Please give your reasons for your answer. 
 

The immediate answer to this question would be “No”. The foul water 
system is not designed to remove surface water. It may on the surface 
look to be more appropriate. There are so many issues that would 
need to be taken into account and agreed that it becomes unworkable 
and therefore Option 1 is clearer and simpler. The sewerage 
undertaker should have the right to refuse a connection. This refusal 
could be conditioned i.e. connection refused now but planned 
improvements to the network will permit connection at a given date in 
the future. This would ensure that only development in the right 
locations would progress. The issue then becomes one of appeal by 
the developer. If an undertaker refuses a connection for a valid reason 
then there should be no right of appeal.  
 
However in practice a conditional approach would give more 
flexibility and allow the sewerage undertaker to assess the impact of 
new development on its assets. In some situations there may be 
performance problems with the assets which the sewerage undertaker 
is planning to address but which could act as a deterrent to 
development, they can then balance risks and actions. 

 
44 Do you agree with the circumstances set out in paragraph 4.19 where 

connection should not be allowed? Please give your reasons for your 
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answer(s) and, if you wish, suggest other circumstances you also think 
should apply. 

 
Yes, however an unconditional abolishment of the automatic right to 
connect would be more manageable and transparent.  

 
45 Should connecting surface water drainage from premises to existing 

public surface water sewers also be controlled? Please give your 
reasons for your answer. 

 
Yes but refusal of permission should be fully explained and not 
withheld unreasonably. Uncontrolled discharge of surface water 
drainage from premises will just create further problems downstream. 
In exceptional circumstances a WaSC should be able to permit 
connection, conditional on there being adequate capacity to accept the 
additional flows without causing, or increasing flooding. Connection 
to an existing surface water sewer discharging to the environment 
should be conditional on the additional flows not breaching any 
volumetric discharge consents. 

 
46 The partial Impact Assessment at Annex C suggests that the options 

can be put in hierarchy of effectiveness. Do you agree with the order? 
Please give your reasons for your answer. 

 
There are a range of opinions across the industry. These will be 
represented to Defra in the individual companies’ responses. 
  
There may however be benefit in a combination of the options 2 to 4 
along the lines that, subject to a right of appeal to Ofwat, sewerage 
undertakers should be empowered to refuse, or impose conditions in 
relation to, the connection of any sort of surface water drain to any 
sort of public sewer on the grounds of potential surcharging, flooding, 
pollution, nuisance etc, subject to taking into account the availability 
of, or the feasibility of providing, alternative drainage facilities, 
including in particular SUDS. 

 
47 Which option or options do you think should be taken forward? 

Please give your reasons for your answer. 
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As with question 46 there are a range of opinions across the industry. 
These will be represented to Defra in the individual companies’ 
responses.  

 
48 We invite respondents to provide any wider evidence they consider 

relevant of the costs and benefits of amending the current ability 
automatically to connect surface water drainage form premises and 
comment on the assumptions in Annex C. In doing so respondents are 
invited to weight costs against environmental and societal benefits 
such as reductions in diffuse pollution and in flood damage. 

 
As with question 46 there are a range of opinions across the industry. 
These will be represented to Defra in the individual companies’ 
responses.  

 
However in general it is noted that the assessment in Annex C is 
limited in that it only considers SUDS on new developments and not 
the global application of SUDS to all drainage problems. The benefits 
of amending S106, S115 and S116 are wider than just SUDS, and will 
improve WaSC’s ability to manage existing conventional piped 
systems. These benefits should be included in the impact assessments. 
 
UKWIR (the research arm of the UK water industry) are expected to 
commission research into the costs and benefits of separating surface 
water drainage. The results will be available in summer 2009. 

 
49 Could the Government’s aims be met other than by legislative change, 

such as through guidance to the water and sewerage companies and 
Ofwat on the circumstances in which connection might be considered 
prejudicial to the operation of the public sewerage system? Please 
give reasons for your answer. 

 
Water UK believes that the automatic right of connection should be 
abolished therefore legislative change would be required. It is unlikely 
that guidance alone would have sufficient weight to make the step 
change required.  

 
50 Could the Government’s aims set out at paragraph 4.15 be achieved 

by means of financial incentives alone? Please give your reasons for 
your answer. 
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It is unlikely that financial means alone would be sufficient to achieve 
the aims. Financial incentives have a part to play and would help to 
drive the right behaviours but in themselves will not be sufficient to 
make the step change required. 

 


